
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, PART 27 

X 

GILLEY, DWAINE 
	

Index N2. 25317/2017E 

-against- 	 Hon. JULIA RODRIGUEZ 

NYC PRODUCE TERMINAL MARKET 
	

Justice Supreme Court 
X 

The following papers numbered 1 to 	were read on this motion (Seq. No. /I 
for SUMMARY JUDGEMENT DEFENDANT noticed on 5/26/2020. 

Notice of Motion - Order to Show Cause - Exhibits and Affidavits Annexed No(s). 

Answering Affidavit and Exhibits No(s). 

Replying Affidavit and Exhibits No(s). 

Upon the foregoing papers, it is ordered that this motion is 

As further set forth in Decision and Order annexed hereto, motion by 
Defendant HUNTS POINT TERMINAL PRODUCE COOPERATIVE 
ASSOCIATION, INC. for summary judgment pursuant to CPLR § 3212 dismissing 
the complaint is granted, and therefore it is 

ORDERED that the complaint and all cross-claims are dismissed as to 
Defendant HUNTS POINT TERMINAL PRODUCE COOPERATIVE 
ASSOCIATION, INC. 

The Clerk is directed to enter judgment. 

Dated:  8/2  

     

Hon. 

   

  

JULIA RODRIG 	J.S.C. 

CHECK ONE 	  0 CASE DISPOSED IN ITS ENTIRETY 	ck<SE STILL ACTIVE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF THE BRONX 

X Index No. 25317/2017E 
Dwaine Gilley, 

Plaintiff, 

-against- 	 DECISION & ORDER 

NYC Produce Terminal Market in Hunts 
Point, Hunts Point Terminal Produce 
Cooperative Association Inc., K&K 
Produce N.T. LLC and "John Doe" a 
fictitious name used to represent the 
operator of the forklift, 

Defendants. 
Present: 

Hon. Julia I. Rodriguez 
X 	Supreme Court Justice 

 

Recitation, as required by CPLR 2219(a), of the papers considered in review of Hunts Point Terminal Produce 
Cooperative Association, Inc.'s motion for summary judgment. 

Papers Submitted 	 Numbered  
Notice of Motion, Affirmation & Exhibits 	 1 
Memorandum of Law 	 2 
Affirmation in Opposition & Exhibits 	 3 
Reply Affirmation 	 4 

In the instant action, plaintiff alleges he was injured when the forks of a pallet jack 

descended upon and crushed his foot at the Hunts Point Produce Market ("the Market"). At the 

time, plaintiff was employed by Pan Hellenic as a porter and was responsible for collecting 

produce from Pan Hellenic's warehouse and delivering it to customers within the Market. The 

Market is a 110-acre property owned by the City of New York and leased by defendant Hunts 

Point Terminal Produce Cooperative Association, Inc. ("Hunts Point"). The Market consists of 

four parallel rows of buildings containing storage spaces ("Units") each with an exterior elevated 

loading platform. Individual vendors, such as Pan Hellenic, hold stock in Hunts Point and enter 

into proprietary leases with Hunts Point for their respective Units. The exterior elevated loading 

platforms are 25 feet wide, four feet high, and are part of the demised Units. 
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The verified complaint alleges causes of action for: (1) negligence; (2) violations of 

Labor Law §§ 200, 240 and 241; and (3) negligent hiring, retention, training and supervision. In 

his bill of particulars, plaintiff alleges, inter alia, that Hunts Point was negligent in "permitting 

the plaintiff to perform work at the said job site under circumstances and conditions that 

constituted an unreasonable risk of harm to him," in "causing a dangerous condition," in 

"permitting equipment to be improperly. . . placed, moved and operated so as to create a risk of 

harm and danger to the plaintiff," in "failing to take proper precautions to prevent the existence 

of the aforesaid dangerous conditions," in "failing to properly mark the loading area," in "failing 

to coordinate workers use of the warehouse," in "failing to create a safety zone," in "failing to 

properly mark and manage warehouse [sic] leading to an unsafe hazardous condition," and in 

"failing to make periodic or frequent inspections to prevent the existence of the said condition 

which caused the said occurrence." 

Defendant Hunts Point now moves for summary judgment, pursuant to CPLR 3212, 

dismissing the complaint, on the grounds that: (1) Hunts Point did not owe a duty to plaintiff to 

protect him from the manner of the alleged accident and plaintiff cannot identify any alleged 

dangerous condition of the premises; (2) Hunts Point is not liable to plaintiff under Labor Law § 

200 because there was no defective condition and Hunts Point did not have the authority to 

control the means and methods of plaintiff's work; (3) Hunts Point is not liable to plaintiff under 

Labor Law § 240(1) as the Market was not under construction and plaintiff never fell nor was 

struck by a falling object; (4) Hunts Point is not liable to plaintiff under Labor Law § 241(6) 

because the Market was not under construction and plaintiff has not identified any violations of 

the Industrial Code; and (5) Hunts Point cannot be held liable for negligent hiring, training and 

supervision because no Hunts Point employees, agents or independent contractors were involved 

in the alleged accident. 

In support of summary judgment, Hunts Point submitted, inter alia, the deposition 

testimony of plaintiff, Antonakis Constantinides and Myra Gordon. At his deposition, plaintiff 

testified as follows: At the time of the accident, between 10 and 11p.m., plaintiff was working 

on the elevated platform adjacent to the front of Unit 440 in Row D of the Market, which is 
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owned and occupied by his employer, Pan Hellenic. At that time, the lights on the platform were 

working and the lighting condition on the platform was "very clear." At the time of the accident, 

plaintiff was wearing a vest provided by his union and using a pallet jack (a hand-operated, 

forklift-like machine use to lift and transport pallets of produce) provided to him by Pan 

Hellenic. The pallet jack was assigned to him and used exclusively by him. The pallet jack had 

never malfunctioned. Plaintiff was pushing the pallet jack onto the exterior platform of Pan 

Hellenic's unit after having picked up a pallet of produce from within the warehouse. As soon as 

plaintiff reached the ticket booth and returned the ticket for the produce purchase to his 

supervisor, his pallet jack was struck from the left side by a pallet jack being operated by an 

employee of K&K, a Pan Hellenic customer. Some produce purchasers did not use Pan Hellenic 

employees and opted to use their own pallet jacks/forklifts to pick up the produce they purchased 

from Pan Hellenic. Plaintiff did not see the K&K pallet jack before impact. Plaintiff was not 

injured and no produce fell from his pallet jack as a result of the collision. After both pallet 

jacks came to a complete stop, plaintiff began to pick up produce that had fallen from the K&K 

pallet jack. Plaintiff saw the operator of the K&K pallet jack push a button on the K&K pallet 

jack, which caused the forks of the pallet jack to descend and crush plaintiffs foot. Plaintiff was 

not performing construction work and there was no construction work going on at the Market at 

that time. Pan Hellenic provided instruction/training on how to drive the pallet jacks around the 

facility. The area where the accident occurred was "busy" with two-way traffic from the ramp 

leading to Pan Hellenic's platform and from the exterior platform to its warehouse directly 

behind the platform. There were no lines painted on the ground, or other demarcations, to 

indicate in which direction the pallet jack/forklift traffic was to flow. Several trucks were 

backed up to the platform to be loaded/unloaded at the time of the accident. Plaintiff complained 

to his supervisor, George, about chaotic "traffic" conditions around the platform/warehouse, 

involving pallet jacks, forklifts, trucks and vans. Pan Hellenic tried to fix this issue by providing 

instructions and orders regarding how to operate at its platform; every platform had their own 

rules. Hunts Point security personnel did not step in to help with traffic control or conditions at 

the Market. 
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At his deposition, Antonakis Constantinides testified as follows: At the time of 

plaintiffs accident, Constantinides was President of K&K Produce, a customer of Pan Hellenic. 

Constantinides witnessed the accident. Immediately prior to the accident, a day laborer of K&K 

Produce, Jose Tacur, was standing next to a pallet jack, stacked with about 20 boxes of tomatoes, 

next to the foreman's booth on Pan Hellenic's platform. Constantinides purchased the tomatoes 

for K&K Produce. Tacur was waiting for the foreman to check to see how many tomatoes were 

on the pallet jack before bringing the pallet jack to a nearby truck to be loaded by other workers. 

Constantinides was standing on Pan Hellenic's platform, 10 to 15 feet away from the foreman's 

booth, when the accident occurred. Plaintiff was standing on a motorized pallet jack driving it 

"with his hand" up the ramp to the Pan Hellenic platform. Plaintiffs pallet jack "bumped" 

Tacur's stationary pallet jack near the foreman's booth on Pan Hellenic's platform. Several 

boxes of tomatoes fell from Tacur's pallet jack as a result of the collision. Plaintiff stopped his 

pallet jack and started to help Tacur pick up the boxes of tomatoes when Constantinides heard 

plaintiff yell that his foot was injured. According to Constantinides, plaintiff had inadvertently 

put his foot under one of the forks of the pallet jack and, somehow, the fork came to rest on 

plaintiffs foot. Nearby workers lifted the pallet jack to release plaintiffs foot. Uniformed 

Hunts Point security/safety personnel responded by car soon thereafter and plaintiff was taken 

away in an ambulance. 

At her deposition, Myra Gordon, Hunts Point's Executive Director, testified as follows: 

One of her responsibilities is to provide OSHA training "as a courtesy" to the vendors and their 

employees based upon New York State law. The training, which includes the proper operation 

of pallet jacks, is conducted by a trainer not employed by Hunts Point. Each vendor is charged 

for the training based upon the number of its respective attendees. The exterior elevated loading 

platforms are part of the demised premises leased by the individual vendors, and are under their 

control. Hunts Point is responsible for maintaining common areas within the Market only. The 

vendors are required to maintain their own spaces. Hunts Point does not have the authority to 

control the means and methods by which vendors or their customers conduct their business or 

discipline their employees for their actions. Hunts Point has no authority to hire or fire vendor 
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employees. Hunts Point does not control the flow of pedestrian traffic within the vendors' 

demised premises. Hunts Point does not own, operate or maintain any pallet jacks and does not 

lease any pallet jacks to any vendors, customers or employees. 

In opposition to summary judgment, plaintiff contends that: (1) issues of fact exist as to 

the negligence of Hunts Point; (2) the chaotic and hazardous traffic conditions at Hunts Point 

were a proximate cause of plaintiffs injuries, of which Hunts Point had prior notice; (3) Hunts 

Point did not provide an expert affidavit as to the propriety of the traffic conditions and traffic 

design in the area of the accident; and (4) Hunts Point did not meet its prima facie burden with 

respect to the dismissal of plaintiffs Labor Law § 200 claims. 

In support of his contentions, plaintiff submitted the Master Lease between the City of 

New York and Hunts Point, dated May 2, 1986, ("the Master Lease"), the Proprietary Lease and 

between Pan Hellenic Inc. and Hunts Point (the "Proprietary Lease"), and various addenda to 

those documents. Plaintiff also points to his deposition testimony and the deposition testimony 

of Myra Gordon, discussed above. 

Plaintiff points to Article 7 of the Master Lease. Specifically, plaintiff relies upon 

Section 7.01, titled Tenant To Maintain Premises in Good Repair and Condition, which provides 

that "Tenant, at its sole cost and expense, shall take good care of the Demised Premises and shall 

put, keep and maintain the Demised Premises and every part thereof in good and sufficient repair 

and condition." Plaintiff also relies upon Section 7.03 which provides that "Tenant, at its sole 

cost and expense, shall put, keep and maintain the Demised Premises and the sidewalks, curbs 

and passageways adjoining and/or appurtenant to the Demised Premises in a clean and orderly 

condition, free of dirt, rubbish, garbage, snow, ice and all obstructions." 

Plaintiff also points to Article 8 of the Master Lease. Specifically, plaintiff relies upon 

Section 8.01, titled Compliance With Laws and Insurance Policies, which provides that "Tenant 

shall not use or occupy or permit the Demised Premises to be used or occupied, nor do or permit 

anything to be done in or on the Demised Premises, in whole or in part, in a manner which 

would in any way. . . constitute a public or private nuisance." 
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Of note, plaintiff's counsel erroneously contends that under its Master Lease, Hunts Point 

"appears to have repaved certain areas, reconstructed 'new curbs and sidewalks,' widened a 

'back exit gate,' installed a 'traffic light,' replaced 'broken or damaged guard rails,' and installed 

'comer guards.' In a footnote, counsel attributes the quoted language to an exhibit to an 

amendment to the Master Lease dated May 13, 1987. However, that exhibit is titled Landlord's  

Work, and since the City of New York is the Landlord under the Master Lease, the enumerated 

tasks were to have been performed by the City of New York, not Hunts Point. The Tenant's 

work, which involved the sprinkler system, was set forth in a separate exhibit to the amended 

Master Lease. 

In addition, plaintiff points to the Rules and Regulations attached to the Proprietary 

Lease between Hunts Point and Pan Hellenic. Specifically, plaintiff points to Article V, titled 

Traffic Control And Parking, which provides, in pertinent part, that "[n]o person shall obstruct 

the movement of traffic or stop, stand or park a vehicle except at designated and posted spaces," 

and that "[a]ll persons using any traffic lane or street, or parking anywhere in the Terminal, shall 

obey and comply with any traffic direction of any police officer, security officer or other 

employee of [Hunts Point], indicated by gesture or otherwise, and with any traffic light or 

direction on any parking or traffic sign posted by [Hunts Point] or the Police Department along 

such routes." 

The Court notes the following additional provisions of the Rules and Regulations: 

Article II, Section 2.4  - "Each tenant shall be 
responsible for the acts and omissions of its employees, agents or 
subleases [sic] in connection with the conduct of the tenant's 
business. 

Article IL Section 2.6 - "Each tenant shall put, keep and 
maintain the premises described in its lease and its front and rear 
platforms, and any other space occupied by it in good repair and 
condition." 

Article VI, Section 6.3 - "Except as hereinabove 
provided, the front platform shall be kept clear of all commodities, 
structures and things whatsoever so that loading, ingress, egress 
and passageway shall not be impeded." 
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The Court also notes the following provisions of the Proprietary Lease: 

". . . The Demised Premises as described herein shall 
include the store unit, the office space and the front and back 
loading platforms ..." 

Section 3.02 - "Tenant agrees: 

(a) to be bound by and to observe and perform all of the 
duties, obligations and liabilities of Landlord under or with respect 
to the Master Lease insofar as they or any of them relate to or are 
connected with the Demised Premises . 

Section 7.01 - "Tenant shall put the Demised Premises 
and the fixtures and appurtenances therein in good condition and, 
at its sole cost and expense, make all repairs, replacements and 
restorations thereof and thereto as and when needed to put and 
maintain them in good working order and condition. . ." 

Section 8.01 - ". . . Tenant at Tenant's sole cost and 
expense, shall promptly comply with all present and future laws, 
orders and regulations . . . with respect to the Demised Premises 
whether or not arising out of Tenant's use or manner of use 
thereof, or with respect to any portion of the property of which the 
Demised Premises are part if arising out of Tenant's use or manner 
of use of the premises or the property of which the Demised 
Premises are part. . ." 

* * * * * * * * * 

The proponent of a motion for summary judgment must tender sufficient evidence to 

show the absence of any material issues of fact and the right to judgment as a matter of law. 

Alvarez v. Prospect Hospital, 68 N.Y.2d 320, 508 N.Y.S.2d 923 (1986); Winegrad v. New York 

University Medical Center, 64 N.Y.2d 851, 487 N.Y.S.2d 316 (1985). Summary judgment is a 

drastic remedy that deprives a litigant of his or her day in court; the party opposing a motion for 

summary judgment is entitled to all favorable inferences that can be drawn from the evidence 

submitted, and the papers will be scrutinized carefully in a light most favorable to the non-

moving party. Aasaf v. Ropog Cab Corp., 153 A.D.2d 520, 544 N.Y.S.2d 834 (1" Dept. 1989). 
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Summary judgment will be granted only if there are no material, triable issues of fact. Sillman v. 

Twentieth Century-Fox Film Corp., 3 N.Y.2d 395, 165 N.Y.S.2d 498 (1957). 

At the outset, the Court finds, and plaintiff implicitly concedes, that: (1) Labor Law §§ 

240 and 241(6) are not applicable as no construction was being performed at the time or location 

of plaintiff's accident, and (2) Hunts Point cannot be held liable for negligent hiring, training and 

supervision because no Hunts Point employees, agents or independent contractors were involved 

in the accident. 

Labor Law & 200 and Common Law Negligence  

Labor Law § 200 is a codification of the common-law duty imposed upon owners, 

contractors and employers to provide workers with a safe place to work. See Comes v. New York 

State Elec. & Gas Corp., 82 N.Y.2d 876, 877 (1993). An implicit precondition to this duty to 

provide a safe place to work is that the party charged with that responsibility have the authority 

to control the activity bringing about the injury to enable it to avoid or correct an unsafe 

condition. As such, liability under this section may be imposed only against parties that have the 

authority to control the activity bringing about the injury. See Russin v. Louis N. Picciano & 

Son, 54 N.Y.2d 311, 317 (1981). Thus, where an alleged defect or dangerous condition arises 

from the methods or manner of the work being performed and the owner exercises no 

supervisory control over the work, no liability attaches under section 200. See Cahill v. 

Triborough Bridge & Tunnel Auth., 31 A.D.3d 347, 350, 819 N.Y.S.2d 732 (1S' Dept. 2006). 

Here, irrespective of whether plaintiffs alleged injuries are deemed to have occurred as a 

result of the collision between the two pallet jacks or the drop of the fork of K&K's pallet jack 

onto plaintiffs foot, his alleged injuries arose from the manner by which work was being 

performed by plaintiff and Jose Tacur. Plaintiff contends that his accident was caused by chaotic 

"traffic" and/or an inadequate "traffic" design at the Market. However, based upon the 

deposition testimony of plaintiff and Constantinides, the collision of the two pallet jacks and the 

descent of the fork of K&K's pallet jack onto plaintiffs foot occurred on the platform of Pan 

Hellenic's Unit, which was under its sole control. Also, Article V of the Rules and Regulations, 

upon which plaintiff relies, clearly applies to vehicular traffic and parking on roadways and 
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parking areas within the Market, not the operation of pallet jacks on Unit platforms. Further, 

based upon the deposition testimony and the Proprietary Lease together with its Rules and 

Regulations, Pan Hellenic alone was responsible for, and controlled, the conduct of its business 

at its Unit, including its employees and invitees. As such, Hunts Point cannot be held liable for 

plaintiffs injuries under Labor Law § 200 or common law negligence. 

Based upon the foregoing, the motion brought by Defendant Hunts Point Terminal 

Produce Cooperative Association Inc. is granted, and it is ORDERED that the Verified Complaint 

is dismissed with respect to this defendant. 

The Clerk is directed to enter judgment. 

Dated: Bronx, New York 
August 28 2020 

Hon. Julia I. Rodrigu , J.S.C. 
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