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2 Years In, Sandy Suits Target Flood Exclusions, 
Deductibles
By Jeff Sistrunk

Law360, Los Angeles (November 12, 2014, 2:37 PM ET) -- Two years after Superstorm 
Sandy wreaked havoc in New York, New Jersey and other states, insurers and 
policyholders are sparring over the applicability of flood exclusions and so-called "named 
storm" deductibles, with disputes focusing on the factors causing insureds' property 
damage and the classification of the storm when losses occurred, attorneys say.

Since the storm swept across the Northeast in late October 2012, causing an estimated 
$18.8 billion in insured losses, property owners have filed thousands of coverage suits 
against insurers in multiple states, with more than 1,400 of those being folded into 
consolidated proceedings in New York and New Jersey.

Many of the cases have settled or are pending in mediation or arbitration, but others have 
become battlegrounds for the interpretation of a litany of policy provisions, according to 
attorneys.

"Judges in New York and New Jersey are paying close attention to policy language and 
making case-by-case decisions," said Gary Thompson, a Reed Smith LLP partner who 
represents policyholders. "After Katrina, policies became less standardized, with a range of 
endorsements, sometimes addressing 'flood' or 'windstorm' issues, and with great 
variation among them. So for any ruling that has come out, either side can advance 
distinctions from their particular case."

The biggest issue in coverage litigation is whether storm surge damage caused by Sandy 
should be classified as flood damage for purposes of a higher flood deductible or flood 
sublimit or exclusion, according to Thompson.

Some insureds could run into problems if their property damage policies both exclude or 
limit flood coverage and contain anti-concurrent causation clauses, which ax insurance if 
claimed losses result from both covered and noncovered perils, attorneys say.

"What we are seeing is that policyholders are continuing to litigate the definition of 'flood' 
in the context of both flood sublimits and exclusions," said Brian Seibert, a DLA Piper
attorney who represents insurers. "Policyholders are latching on to definitions of 'flood' 
that do not specifically include terms such as 'storm surge' and 'wind-driven water' to 
argue that the flood sublimits and exclusions don’t apply.”

Owners of properties in coastal areas will face stiffer resistance in arguing against the 
application of flood exclusions, according to attorneys.

"I think you will see the wind-versus-water debate rage on, particularly with respect to 
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properties right on the coastline," said Alexander Henlin of Edwards Wildman Palmer LLP. 
"Once you get a little bit inland, it's probably not very contested that the properties were 
damaged by wind."

Another issue that is central to many Sandy coverage suits is the application of higher 
named-storm deductibles to property damage tied to the storm, according to attorneys, 
who say such disputes are likely to be decided by timing with respect to the classification 
of the storm, the facts of how the loss occurred and the sequence of those facts.

In one case, a New Jersey state judge ruled late last month that a cooperative that 
operates ShopRite Supermarkets must pay a $22 million named-storm deductible on a $54 
million Sandy claim it submitted to insurer Lexington Insurance Co.

The policy in the case, Wakefern Food Corp. et al. v. Lexington Insurance Co., defined a 
named storm as one designated by the National Weather Service as a hurricane, tropical 
cyclone, tropical storm or tropical depression. Judge Francis rejected the co-op's argument 
that Sandy didn't meet the definition of a named storm under the policy because it had 
been reclassified as a "post-tropical cyclone" by the time it reached the New Jersey coast.

"The named storm provision provides coverage for loss or damage arising out of a named 
storm regardless of the number of coverages, locations or perils involved," New Jersey 
Superior Court Judge Travis L. Francis wrote in his decision.

Glenn A. Jacobson, a partner with Abrams Gorelick Friedman & Jacobson LLP, said that 
Superstorm Sandy presented a unique circumstance because, typically, "when a storm 
makes landfall, it continues being a named storm all the way."

"I don't remember a situation where a storm of this magnitude — something that was 
clearly a hurricane — was suddenly downgraded before it made landfall," Jacobson said.

"If other cases involve the same or similar legal issues, we would not be surprised if 
defense counsel attaches a copy of the Wakefern decision to its brief," Abrams Gorelick 
partner Gabrielle Puchalsky said. 

Thompson said that Wakefern case "may be readily distinguished" from other suits based 
on policy language and added, "whenever you get an ambiguous phrase like 'like 'arising 
out of,' if there are any doubts, the insurance company has to have a clear-cut case to 
exclude coverage."

"In policies that include broad named-storm language but specifically reference the need 
for there to be a hurricane or cyclone, the insured can argue that the deductible does not 
apply," Thompson said.

--Editing by Katherine Rautenberg and Christine Chun.
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