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COLNT F BRO PART 19

NICHOLAS BUCCI, Index No.: 3406912019E

Plaintifi

- against - DECISION and ORDER

Defendants.

and Third-Party action.

Upon the enumerated papers; and due deliberation; this court finds:

The issue in Plaintiff s summary judgment motion (Mtn. Seq. # 5) is whether he

established his entitlement to judgment conceming liability as to the Labor Law $$240(1) and

241(6) claims. Further, the issue in Defendants/Third-Party Plaintiffs City ofNew York's and
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Hunts Point Terminal Produce Cooperative Association, Inc.'s (collectively 'NYC") cross-

motion for summary judgment (Mtn. Seq. # 5) is whether they established their entitlement to

dismissal of the complaint and all cross-claims asserted against them, and whether they

demonstrated their entitlement to judgment with respect to their third-party indemnity claims

against Third-Party Defendant Verizon New York, Inc. ("Verizon").

In addition, the issue Defendants Henry Haas, Inc.'s, Intercontinental Truck Brokerage

Corp.'s, and Joel Encamacion's (collectively "Defendants") summary judgment motion (Mtn.

Seq. # 6) is whether they are entitled to dismissal of the complaint and cross-claims asserted

against them. Lastly, the issue in Plaintiff s cross-motion (Mtn. Seq. # 6) is whether he

established his entitlement to judgment conceming the negligence per se claim against

Defendants.

This court holds Plaintiff failed to prove ltts prima facie burden of a Labor Law $240(1)

violation as he was not exposed to a gravity-related injury. Likewise, he did not establish his

prima focie burden of a Labor Law $241(6) violation premised upon l2 NYCRR $23-1.29(a) as

his testimony demonstrated that he was the designated person tasked with directing vehicular

traffic in compliance with the instant Industrial Code. Similarly, he did not demonstrate his

prima facie burden of a Labor Law $200 violation against NYC or Defendants. However,

Plaintiffdid establish his entitlement to judgment with respect to the negligence per se claim

against Defendants premised upon their violation of VTL $$ I 1a2(a) and 1172(a). Lastly, NYC

demonstrated their entitlement to judgment with respect to their third-party indemnity claim

against Verizon premised upon the provisions ofPublic Service Law $228(1)(a)(3).

According to Plaintiff, on the day of accident he was employed by Verizon as a freld

technician to install fiberoptic cables at the Hunts Point Produce Market located in the Bronx.
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He testified he was part of a crew of Verizon workers that were assigned to run exterior steel

wires called "strands" along the roof of the Southbridge building to a nearby underpass. He

alleges his manager, Mr. Eric Nef, directed the crew of Verizon workers to run the strands from

the exterior fagade of the Southbridge building to the lowest support beam that passedjust above

the nearby underpass. Plaintiff testified that while his coworkers were installing the strands, he

was tasked with controlling traffic to ensure that any oncoming traffic did not come into contact

with the slack on the strands. He claims that as he was directing traffic, Defendant Joel

Encamacion drove a truck into the strands. However, he testified that because ofthe slack in the

strands he was able to stop the truck driver and remove the strands from the truck without

incident.

Once Plaintiff s coworkers were able to tighten the strands with clamps to remove the

slack, he testified he was given a sign by his coworkers to finish the final installation of the

strands. He alleges that in order to complete the final installation he used an aerial bucket, which

was elevated approximately I 3 feet above the ground. He claims the accident occurred as he

was completing the final installation of the strands when the same truck driven by Defendant

Joel Encamacion drove into the strands. He testified that upon the truck striking the strands it

created sufficient tension to dislodge the strands and clamps from the Southbridge building's

fagade, thereby, striking Plaintiff in the right arm and face resulting in serious injury.

I. Labor Law {240( 1)

Plaintiff failed to establish his prima facie burden of a Labor Law $240( I ) violation.

There was no evidence proffered that the accident resulted from the failure to provide proper

protection against "harm directly flowing from the application ofthe force ofgravity to an object

or person", which is a necessary requiremenl to impose strict liability under Labor Law $240(l).
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See Ross v. Curtis-Palmer Hydro-Elec. Co., 81 N.Y.2d 494, 618 N.E.2d 82, 601 N.Y.S.2d 49

(1993). Rather the subject accident resulted from the propulsion ofthe strands and clamps by the

tension created on the strands by the truck striking it. Thus, the Labor Law $240( 1) claim must

be dismissed as the accident was not the result ofthe effects ofgravity. See Medina v. City ofNY,

87 A.D.3d 907,929 N.Y.S.2d 582 (lst Dep't 201l)isee also Quishpi v. 80 WEA Owner, LLC,

145 A.D.3d 521, 43 N.Y.S.3d 319 (l st Dep't 2016); see also De Jesus v. Metro-North Commuter

R.R., 159 A.D.3d 951, 73 N.Y.S.3d 581 (2d Dep't 2018).

Moreover, for Plaintiffto recover under the "falling object" theory he must demonstrate

that the failure to use necessary and adequate hoisting or securing devices caused the object to

fall. Therefore, because the absence of a necessary hoisting or securing device as enumerated in

Labor Law $240(1) did not cause the instant accident, Plaintiff cannot recover under the statute.

See Narducci v. Manhasset Bay Assoc., 96N.Y.2d 259,750 N.E.2d 1085 (2001).

II. Labor Law 8241(6)

Plaintiffcites Industrial Code 12 NYCRR $23-1.29(a) in support of the Labor Law

$241(6) claim abandoning all other predicates not raised in his legal arguments. Burgos v.

Premier Props. Inc.,1,45 A.D.3d 506,42 N.Y.S.3d 161 (lst Dep't 2016); see also 87 Chambers,

LLC v. 77 Reade, LLC, 122 A.D.3d 540, 998 N.Y.S.2d 15 (lst Dep't 2014).

Industrial Code l2 NYCRR $23-1.29(a) provides in pertinent part: "Whenever any

construction ... work is being performed over, on or in close proximity to a sfeet, road, highway

or any other location where public vehicular traffic may be hazardous to the persons performing

such work, such work area shall be so fenced or barricaded as to direct such public vehicular

traffic away from such area, or such traffic shall be controlled by designated persons."
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This court finds Plaintiff failed to establish his prima focie burden of a Labor Law

$241(6) violation premised upon Industrial Code l2 NYCRR $23-1.29(a). Defendants

demonstrated their compliance with the requirements of 12 NYCRR $23-1.29(a) as Plaintiff

conceded that he was assigned to and performed traffic control around the area where the sfands

were being installed. See Lucas v. KD Dev. Const. Corp.,300 A.D.2d 634, 752 N.Y.S.2d 718

(2d Dep't 2002).

III. Labor Law

This court finds Plaintiff failed to establish his prima facie burden as to the Labor Law

$200 claim. It was undisputed NYC and Defendants did not supervise or control the injury-

producing work. Further, Plaintiff did not profler any evidence that NYC or Defendants had

actual notice olthe condition of the strands at the time of the accident, nor did he establish that

the strands' condition was visible and apparent for a sufficient length of time prior to the

accident to charge NYC or Defendants with constructive notice. See Gordon v. Am. Museum of

Natural History,6T N.Y.2d 836,492 N.E.2d 774,501N.Y.S.2d 646 (1986).

IV. Neslisence Per Se

This court finds Plaintiffdid demonstrate his prima facie burden as to liability on the

negligence per se claim against Defendants. His submission ofthe surveillance video depicting

the subject accident showed that the driver ofthe truck failed to stop at the stop sign before

striking the strands in violation ofVTL $$11a2(a) and 1172(a). In addition, the violation of the

subject statutes was a substantial cause of the accident as it was undisputed that but for the truck

striking the strands, they would not have become dislodged, thereby, causing Plaintifls injuries.

Deflendants' arguments in oppostion failed to raise triable issues offact. Defendant Joel

Encamacion's testimony claiming that he stopped at the stop sign prior to striking the stands
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was refuted by the surveillance video. Furthermore, Defendants' claim that Defendant Joel

Encamacion did not have prior waming of Verizon's installation ofthe strands is unpersuasive.

It was uncontroverted that prior to the subject accident Delendant Joel Encamacion drove

through the work area and his truck previously came into contact with the strands shortly before

the subject accident.

Therefore, Plaintiff demonstrated his entitlement to judgment with respect to the

negligence per se claim against Defendanls, See Garciav. McCrea,lT0 A.D.3d 513,93

N.Y.S.3d 848 ( t st Dep't 201 9); see also Sanchez v. Lonero Tr., Inc., 100 A.D.3d 417 ,953

N.Y.S.2d 194 (1st Dep't 2012).

V. Statutory Indclsriry

NYC seeks indemnity from Verizon based upon the language contained in Public Service

Law $228(1)(a)(3), which provides that the cable television company agree to indemnifr the

landlord for any damage caused by the inslallation, operation or removal ofsuch facilities.

Verizon opposes NYC's application for indemnity as it claims that there was no duty by

statute or contract that required Vsrizon to indemnifu NYC. It also contends that Public Service

Law $228(1)(a)(3) could not be enforced against Verizon because it will violate COL $5-322.1.

This court finds a plain reading ofPublic Service Law $228(l)(a)(3) statutorily required

Verizon to indemnifr NYC as it was uncontroverted that damage (i.e., the underlying accident)

resulted from Verizon's installation of fiberoptic cables at NYC's property. Moreover, the

provisions oIGOL $5-322.1. are not applicable to the facts at bar because this court already

determined that NYC was free from negligence as to the underlying accident.

Accordingly, it is
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ORDERED, that Plaintiff s summary judgment motion (Mtn. Seq. # 5) seeking judgment

on liability as to the Labor Law $5240(1) and 241(6) claims is denied; and it is further

ORDERED, that NYC'S cross-motion for summary judgment (Mtn. Seq. # 5) seeking

dismissal of the complaint and cross-claims asserted against them is granted; and it is further

ORDER-ED, that NYC's application for judgment only as to their third-party claim for

indemnity based upon Public Service Law $228(lXa)(3) against Defendants is grantedt; and it is

further

ORDERED, that Defendants' summary judgment motion (Mtn' Seq. # 6) seeking

dismissal of the complaint, inter alio, is granted in part to the extent that it sought dismissal of

the Labor Law $$240(1),241(6), and 200 claims; and it is further

ORDERED, that Plaintifls cross-motion for summary judgment (Mtn. Seq. # 6) seeking

judgment as to liability against Defendants on the negligence per se claim premised upon

Defendants' violation of VTL $$ 1 142( a) and 1112(a) is granted.

This constitutes the decision and order of the court.

Dated:912612022

suAREZ, J.S.C.

LUCINDO SUAREZ, J.S.C.

' The branch of NYC's cross-motion for summary judgment seeking judgment with respect to its third-party claim
for common law indemnity against Defendants is denied as it was not held liable under Labor Law S5240(l),
241(6) or 200. Therefore, this court does not reach Defendants' argument conceming the Workers'
Compensation Sl l defense as to NYC's third-party common law indemnity claim against Defendants
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